
 

New York State Sick and Voting Leave Guidance   
 
While employers have been consumed with the COVID-19 pandemic and its 
impact on operations, New York’s budget was passed and signed into law.  
Included in the budget was legislation that requires all employers in New 
York to provide their employees with sick leave and once again changes 
employee voting leave entitlements.               May 5, 2020 

New York State Sick Leave Program 
 
Somewhat lost in the news amid the COVID-19 pandemic 

was the significant additional burden placed upon New 

York employers in the recently passed budget.  Similar to 

how New York State enacted paid family leave, manda-

tory sick leave was enacted through the budgetary pro-

cess.  The law goes into effect on September 30, 2020 

and employees will be able to begin using accrued sick 

leave on January 1, 2021. 
 
Amount of Sick Leave 
 
The amount of sick leave an employer must allow em-

ployees to accrue and whether such sick leave must be 

paid or unpaid is based upon the number of employees 

and, in some circumstances, the employer’s net income.  

Employers must provide sick leave to their employees as 

follows: 
 

Factors Employee Leave Enti-
tlement 

Employers with four or 
fewer employees with 
net income less than 
$1,000,000 in the prior 
year 

Up to 40 hours of un-
paid sick leave per cal-
endar year 

Employers with four or 
fewer employees with 
net income greater than 
$1,000,000 in the prior 
year 

Up to 40 hours of paid 
sick leave per calendar 
year 

Employers with 5 – 99 
employees 

Up to 40 hours of paid 
sick leave per calendar 
year 

Employers with 100 or 
more employees 

Up to 56 hours of paid 
sick leave per calendar 
year 

 
Leave Accrual 
 
Employees must be permitted to accrue sick leave at a 

rate no less than one hour for every thirty hours worked.  

Accrual commences on the latter of an employee’s first 

day of work or September 30, 2020.  Employers are per-

mitted to front load employees with sick leave at the be-

ginning of the year.  However, if an employer chooses to 

frontload sick leave, they cannot reduce or revoke sick 

leave based upon the number of hours actually worked 

by the employee. 

Permitted Uses of Leave 
 
Upon oral or written request to use such leave, employ-

ees can use sick leave for the following purposes: 
 

• for a mental or physical illness, injury, or health condi-
tion of such employee or such employee's family 
member, regardless of whether such illness, injury, or 
health condition has been diagnosed or requires med-
ical care at the time that such employee requests such 
leave; 

• for the diagnosis, care, or treatment of a mental or 
physical illness, injury or health condition of, or need 
for medical diagnosis of, or preventive care for, such 
employee or such employee's family member; or 



 

 
 

2 
 

• for an absence from work due to any of the following 
reasons when the employee or employee's family 
member has been the victim of domestic violence, a 
family offense, sexual offense, stalking, or human traf-
ficking: 

o to obtain services from a domestic vio-
lence shelter, rape crisis center, or other 
services program; 

o to participate in safety planning, tempo-
rarily or permanently relocate, or take 
other actions to increase the safety of 
the employee or employee's family 
members; 

o to meet with an attorney or other social 
services provider to obtain information 
and advice on, and prepare for or partic-
ipate in any criminal or civil proceeding; 

o to file a complaint or domestic incident 
report with law enforcement; 

o to meet with a district attorney's office; 
o to enroll children in a new school; or 
o to take any other actions necessary to 

ensure the health or safety of the em-
ployee or the employee's family member 
or to protect those who associate or work 
with the employee. 

 

The law broadly defines the term “family member” to in-

clude an employee's child (biological, adopted or foster 

child, a legal ward, or a child of an employee standing in 

loco parentis), spouse, domestic partner, parent (biologi-

cal, foster, step- or adoptive parent, or a legal guardian of 

an employee, or a person who stood in loco parentis 

when the employee was a minor child), sibling, grand-

child or grandparent; and the child or parent of an em-

ployee's spouse or domestic partner. 
 

Significantly, an employee becomes immediately eligible 

to accrue and use sick time as of January 1, 2021.    This 

contrasts with, for example, the New York City and 

Westchester County Earned Safe and Sick Leave Acts, 

which allow employers to prohibit employees from using 

sick leave during their first 120 or 90 days of employment, 

respectively.  Thus, employers who previously adopted 

sick leave policies will need to review those policies. 
 

Increments of Sick Leave and Compensa-
tion  
 

Employers may require that employees use sick leave in 

minimum increments of no more than 4 hours.  For those 

employers required to provide paid sick leave, such time 

must be paid at the greater of the employee’s regular rate 

of pay or minimum wage. 
 
Sick Leave Carryover and Separation of 
Employment 
 

The law requires that employers allow employees to carry 

over unused sick leave from year to year.  However, em-

ployers with less than 100 employees are not required to 

allow employees to use more than 40 hours of sick leave 

per year and employers with 100 or more employees are 

not required to allow employees to use more than 56 

hours of sick leave per year, even if there is a greater 

amount of leave available in their sick leave bank.  The 

law does not require employers to compensate employ-

ees for any unused sick leave upon separation of employ-

ment. 

 

Based upon the text of the law, there does not appear to 

be a cap on such carryover.  We anticipate that guidance 

issued by the Department of Labor will provide clarity on 

this issue. 
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The carryover provisions appear to be another notable 

area of difference from the New York City and Westches-

ter County Earned Safe and Sick Leave Acts which allow 

employers who frontload sick time not to permit carryo-

ver. 
 

Employee Protections 
 
Employers cannot require disclosure of confidential infor-

mation related to the need for sick leave.  Employers also 

cannot take adverse action against employees for using 

sick leave.  Employees using sick leave must be restored 

to the same position with the same pay and other terms 

of employment upon return to work after using sick leave.  

The law also contains record retention requirements.  

Employers must maintain contemporaneous records for 

a six year period of employee accrual and use of sick 

leave and, upon oral or written request from an em-

ployee, the employer must provide such records for in-

spection within three business days. 
 

Interaction with Local Laws, Collective Bar-
gaining Agreements and Existing Employer 
Policies 
 

The state law provides that local laws requiring sick leave 

shall not be preempted by the state law so long as they 

provide for benefits equal to or greater than those re-

quired by the states.  This will surely lead to confusion by 

employers who operate in counties that previously en-

acted sick and safe leave acts.  Employers in such mu-

nicipalities should ensure that their policies comply with 

the requirements of both state and local law as there are 

significant differences between some local sick leave 

laws already in existence and that passed by the state.  

Moreover, collective bargaining agreements entered into 

on or after September 30, 2020 may provide for the pro-

vision of comparable benefits so long as the CBA specif-

ically acknowledges the requirements of the state sick 

leave law.  Finally, if an employer has a sick leave, vaca-

tion or paid time off policy in place that provides an 

amount of time off greater than or equal to the amount of 

sick leave the employer is required to provide under the 

law, the employer need not provide additional sick leave 

on top of that policy so long as the policy complies with 

the accrual, use and carryover requirements of the law. 
 

The New York State Department of Labor is expected to 

issue guidance on the statewide sick leave requirements 

prior to their going into effect on September 30, 2020. 
 

New York State Voting Leave  
Requirements 
 

In addition to enacting sick leave through the budgetary 

process, New York State amended its voting leave law for 

the second year in a row.  This year’s amendments 

largely undo the changes in law enacted last year and the 

law mostly reverts to the pre-2019 voting leave entitle-

ments.  The changes went into effect immediately.  The 

revised law: 
 

• Limits the amount of paid leave for a registered voter 
to vote to two (2) hours 

• Prohibits employees from taking paid leave to vote if 
they have four (4) consecutive hours away from work 
to vote either before or after work during polling hours 

• Requires employees to provide no less than two (2), 
but no more than ten (10), working days’ notice of their 
need for leave from work to vote 

• Requires employers to conspicuously post notice of 
the voting leave law in the workplace no less than ten 
(10) working days prior to an election 
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Employers should be aware of their obligations to provide 

employees with such leave in advance of the upcoming 

primary election and the general election later this year. 

 
 

 
For more information or if you have any questions about how these new requirements may affect your business, please 
contact a member of our Employment team.  

 

  

 

    

 

   

 

 

 

 

 

The information contained in this publication should not be construed as legal advice. The invitation to contact is not a solicitation for 
legal work under the laws of any jurisdiction in which Meister Seelig & Fein LLP are not authorized to practice. 
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